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A. IDENTITY OF PETITIONER

Darin Vance asks this court to accept review of the decision

designated in Part B of this motion.

B. DECISION

Petitioner seeks review of each and every part of the decision of the
Court of Appeals reversing the Clark County Superior Court’s order
striking information from the afﬁdaﬁt filed in support of the state’s search
warrant, and dismissing the charges with prejudice, based upon the state’s
failure to comply with discovery rules. A copy. of the Court of Appeals

decision is attached.
C. ISSUES PRESENTED FOR REVIEW

I. ARE THE STATE’S LAW ENFORCEMENT
WITNESSES WHO ARE PART OF A INTERAGENCY TASK
FORCE, AND PARTICIPATE IN THE INVESTIGATION AND
PROSECUTION OF A STATE DEFENDANT, IN THE
“POSSESSION AND CONTROL” OF THE STATE SUCH THAT
THE STATE HAD TO PRODUCE THEM FOR INTERVIEWS
WITH THE DEFENSE OR BE SUBJECT TO A COURT
IMPOSED SANCTION?

L DID THE COURT OF APPEALS ERR BY
HOLDING THAT THE DOCTRINE OF SOVEREIGN
IMMUNITY RESTRICTED THE TRIAL COURT’S AUTHORITY
WHEN THE STATE DID NOT RELY ON THE THEORY OF
SOVEREIGN IMMUNITY IN THEIR BRIEF AND, EVEN IF THE
COURT DID NOT ERR BY RELYING ON AN UNPRESERVED
ARGUMENT, DID THE COURT ERR BY FAILING TO
SHIFTING THE BURDEN TO THE DEFENDANT TO COMPEL
THE TESTIMONY OF THE WITNESSES?
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D. STATEMENT OF THE CASE

As a result of a joint federal and state task force
investigation, law enfo?cement executed a search warrant at the home of Mr.
Vance and subsequently the state charged Mr. Vance with multiple counts
of Possession of Depictions of Minors Engaged in Sexually Explicit
Conduct and Distribution of Depictiohs of Minors Engaged in Sexualiy
Explicit Conduct. The state knew that Agents Peay (Homeland Security-
Investigations) and Burney (FBI) were part of the investigation, obtained
key information regarding Mr. Vance and supplied that information to the
affiant who included it within his affidavit. Absent the information supplied
by the two agents, the affidavit failed to support probable cause for the
warrant. 13 RP at 354-355. Absent the testimony of Agent Burney, the
state would not be able to prove the Distribution counts. 5 RP 100.

In June 2012, the defense filed a Motion for Depositions
under CrR 4.6, asserting that Agents Burney and Peay were material and
necessary to the preparation of the defense and had refused to reﬁly to
requests for interviews. CP at 57. On August 8, 2013, the trival court
conditionally granted the motion but gave the state a week to determine if
they wished to object. The state did not object and the cburt entered the
Order on August 16, 2012'. See CrR 4.6(a)(2). |

The defense then issued notices of deposition and subpoenas

'CP 106
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duces tecum to Agents Burney and Peay pursuant to the unopposed court -
Order. CP at 517-527. The witnesses failed to appear for the noticed
depositions. Instead, Assistant United States Attorneys seht letters to the
dgfense that stated that the agents would not attend or comply with the state
court orders. CP at 529-536. No United States Attorney ever made a
formal appearance in the state trial court, filed a motion to quash the
subpoenas or filed a challenge to the court’s valid order nor did they send
any letters to the court.

The defense filed a motion to dismiss (CP at 499-500), and
attached the letters from the AUSAs (CP at 529-536). On November 8,
2012, the trial court again held that the defense had a right to take the
depositions. 3 RP 26-58. The state did not contest that ruling. 3 RP 43-44.
The court required that the defense prepare new orders for depositions for
Agents Peay and Burney, and again set specific dates and times for those
depositions. 3 RP 42-44; 3 RP 53, On November 16, 2012, the Court
signed and entered the Orders. CP 539.

The defense received another letter from an AUSA on
November 28, 2012 on behalf of Agent Burney, which asserted that the
subpoenas to take testimony and produce documents were “without force

and effect” and that “there will be no response to this subpoena on
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November 29, 2012, or any other date” 2

On December 11, 2012, the state conceded that without
Agent Burney, they would not be able prove the Distribution chérges. 5RP
100. The trial court ruled that he would allow the testimony of the state’s |
witnesses unless the defense submitted a scope and relevance letter to the
agents and the court entered that Order on December 21, 2012. CP at 597.

The defense then submitted a scope and relevance letter on
January 4, 2013 (CP 606-608) and reported that to the court on January 18,
2013. 8 RP at 179. The court found the letter to be sufficient and the state
did not object, or take exception’ to, that finding. 8 RP 183-184 aﬁd 9 RP at
237. The parties then agreed to a continance of the February trial date until
March 11, 2013 to allow the state to set up interviews.

At the February 6, 2013, the state reported that, in regards to
gettting the witnesses to participate in an interview, he could “make this
happen” and asked the court to grant him additional time. 9 RP 234. DPA
St. Clair also stated that when he had previoulsy used federal agents as
witnesses, he would personally do the scope and relevancy letter. See 9 RP
at 234-235° DPA St. Clair also admitted the agents were state’s witnesses

for the purpose of probable cause. 9 RP 259,

> DPA Smith made the November 28, 2012 letter from the AUSA a part of the record on
November 30,2012, CP 540-541.

? “But having worked in the drug unit and gang cases, I personally have never had a
problem getting a federal agent, and [ -- but they make me do the scope and relevancy
letter.-So even if it's my witness, like let's say we got to point of trial, and, say, Your Honor
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On February 25, 2013, DPA St. Clair reported he made direct
contact with a specific AUSA and he again emphasized that the agents were
state’s witnesses and it was his “burden” to produce them for interviews and
acknowledged that he did not even know if the witnesses would be available

for the trial scheduled to begin on March 11: “So, I know that is not

Defense counsel’s fault, it’s the burden in this case—you know, it’s on me

to work this out. They’re our witnesses”. 10 RP 266, 1l 1-4.. He again

requested additional time to set up the interviews and the court allowed the
state an additional five days and set a hearing for March 1, 2013. 10 RP 262
and 266, 1l 1-4 (emphasis supplied).

On March 1, 2013, DPA St. Clair reported he had received
no response from the federal governrﬁent regarding the availability of the
agents to submit to defense interviews. 11 RP 278-279. There is nothing in
the record that shows he made any attempt to file his own scope and
relevancy letter with the AUSA and/or the agents, a procedure with which
he admitted that he was familiar with and, which he had utilized in the past
to obtain federal agents for state court proceedings.

Based upon the statements by DPA St. Clair that he had been

unable to set up interviews, the court imposed an intermediate sanction but

hypothetically, you know, we were allowed to proceed with all of our witnesses. Before
they would even agree to come down and testify at trial, I would have to do a scope and
relevancy letter to get them to testify. Now, when I've done them, I've been -- I've drafted
them myself, and I have gotten -- and I call them and I -- you know, there's a particular
paralegal I work with up there, and, you know, maybe it's because I'm also a special
assistant U.S. attorney, I'm able to get that going.”
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did not dismiss the case:

I am going to—it’s not a dismissal of the caée. The State may make

a decision that with the ruling I make they don’t have enough to

proceed. That’s going to independent.

But at this point we have two agents who have not adequately

participated in the state court process under the state rules. Why

(sic) I’ve still required Mr. Thayer to comply with the federal

regulation about the scope and relevancy process.

I’'m going to exclude their information in the warrant.

11 RP 282,11 3-15.

The trial court then set a date for entry of that Order and on
March 15, 2013 and entered the Order Granting Defendant’s Motion to
Strike. CP at 663. Based upon the court’s Order, the state moved to dismiss
and the defense filed a-motion that the dismissal be with prejudice. The
Court granted the defense motion and issued an Order Of Dismissal with
Prejudice. CP at 720. The State filed a timely appeal of “the trial court’s
order redacting affidavit for search warrant and Order of Dismissal with
Prejudice entered on April 15, 2013” and attached copies of those two
Orders).
The state made multiple arguments on appeal including that

the witnesses were not material and necessary but the state’s brief never
raised the issue of sovereign immunity. The Court of Appeals ruled that the

law enforcement agents who provided critical information to the probable

cause determination were not “in the possession and control” of the state
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and, therefore, the state could not compel them to be present for interviews.*

The Court of Appeals also ruled that, because Vance did not -
comply with the applvicable federal statutes and agency regulations required
to obtain testimony and information from federal agents, the federal
government did not permit them to testify and, thus, by redacting the agent’s
information from the search warrant affidavit the trial court abesed its

discretion.

E. ARGUMENT WHY REVIEW SHOULD BE ACCEPTED

The case at bar presents two issues for the court’s review. First, the
Court of Appeals opinion is contrary to the constitutional foundation of the
state’s discovery rules by holding that the state cannot compel a witness to
speak to defense counsel and that the state’s witnesses were not in the
possession and control of the state such that they had to produce them for
interviews. Second, the state did not raise the issue of sovereign immunity
in their briefs in the Court of Appeals and, thus, the Court of Appeals
erroneously relied on an unpreserved legal theory in reversing the trial
court. Tﬁﬂd, this case presents an issue of importance in that, if let stand,
state prosecutor’s can utilize federal agents in state prosecutions, knowing
that the federal agents do not have to comply with state diseovery fules and

are not subject to the requirements of CrR 4.6 and 4.7, thus thwarting the

4 However, the court’s opinon cited to the Court of Appeals case of State v. Wilson, 108
Wn. App. 774, 779, 31 P.3d 43 (2001) not the Supreme Court’s opinion in the case found at
149 Wn.2d 1, 65 P.3d 657 (2003).

PETITION FOR REVIEW - 10




defense’s ability to obtain pre-trial discovery.

I ARE THE STATE’S LAW ENFORCEMENT
WITNESSES WHO ARE PART OF A
INTERAGENCY TASK FORCE, AND
PARTICIPATE IN THE INVESTIGATION AND
PROSECUTION OF A STATE DEFENDANT, IN
THE “POSSESSION AND CONTROL” OF THE
STATE SUCH THAT THE STATE HAD TO
PRODUCE THEM FOR INTERVIEWS WITH
THE DEFENSE OR BE SUBJECT TO A COURT
IMPOSED SANCTION?

The court found the state’s witnesses to be material and
necessary without objection by the state and the state’s prosecutors admitted
that the witnesses’ information was critical to their prosecution. Moreover,
the witnesses were in the state’s “possession and control” as the state
admittedly conceded it had previously filed scope and relevance letters in
order to bring federal witnesses into state prosecutions and one agent turned
over her file to the State, which was then provided to the defense.

The defense has the right to interview witnesses in a criminal
case. State v. Burri, 87 Wn.2d 175,550 P.2d 507 (1976). The right to
interview witnesses is embedded in the right to compulsory process, which
"includes the right to interview a witness in advance of trial". Id at 181.

In Burri, the court held that a defendant is denied his right to -
counsel where his right to make a full investigation of the facts and law

applicable to the case is denied. Id. at 180. The Burri ruling is in keeping

with Washington’s “long settled policy to construe the rules of criminal
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discovery liberally in order to-serve the purposes‘underlying CrR 4.7, which
are to ‘expedite trials, minimize surprise, afford opportunity for effecti\}e
cross-examination, and meet the requirements of due process.”” State v.
Norris, 157 Wn. App. 50, 78-79, 236 P3d 225 (2010) quoting State v.
Dunivin, 65 Wn. App. 728, 733, 829, P2d 799 (1992)(other citations
omitted); State v. Boyd, 160 Wn. 2d 424, 158 P3d 54 (2007)(purpose of full
discovery is warranted in order to provide adequate information for
informed pleas, expedite trials, minimize surprise, afford opportunity for
effective cross-examination, and meet the requirements of due process);
State v. Pawlyk, 115 Wn.2d 457, 470-471, 800 P.2d 338 (1990)(CrR 4.7
grahts the trial courts the right to liberally construe the rules. Id at 471-

472).

In addition, to the liberal scope and purpose underlying CrR
4.7, CrR 1.2 emphasizes that the Superior Court Criminal Rules are to be

“construed to secure simplicity in procedure, fairness in administration,

effective justice, and the elimination of unjustifiable expense and delay.”

Pawlyk, supra at 471-472,

The state’s failure to comply with the discovery rules can
result in exclusion of the evidence or dismissal of the charges. Stafe v.

Grenning, 169 Wn.2d 47, 234 P3d 169 (2010); Norris, 157 Wn. App. 50,

’ The defense notes that the state’s brief quotes from the dissent in Pawlyk. State’s brief at
14,
PETITION FOR REVIEW - 12




236 P3d 225 (2010). The holdings of these cases highlight the prosecutor’s
obligations under CrR 4.7 and emphasize constitutional provisions that are
the foundation of the discovery rules, including a defendant’s right to
effective assistance of counsel and a fair trial. Boyd, supra at 434-435;
Grenning, supra at 55; Norris, supra at 70 (“CrR 4.7(a) obliges the
prosecutor to provide copies of the evidence as a necessary consequence of
the right to effective representation and a fair trial”); See Pawlyk, supra at

471-472.

Morcover, there is a long recognition by courts that “access
to evidence, including witnesses, are crucial elements of due process and the
right to a fair trial” and that the “Sixth Amendment right to effective
assistance of counsel advances the Fifth Amendment's right to a fair trial
and the right to effective assistance includes a “reasonable investigation” by
defense counsel.” Boyd, supra at 434-435; See State v. Burri, 87 Wn.2d 175,
550 P.2d 507 (1976). These constitutional protections include access to
state’s witnesses and to evidence relevant to issues related to the search and
seizure of evidence and the manner in which the state acquired its evidence.
See CrR 4.7(c).

For example, the Boyd court rejected the state’s claim that it
was not obligated to pr(;duce a mirror image of a hard drive because such a

disclosure would violate federal law. ded, supra at 437-438. The
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provision of full and fair discovery in Washingtén includes the ability.to
interview material and relevant witnesses insure the effective assistance of
counsel and to guarantee that person due process. Burri, supra at 181; State
v. Wilson, 149 Wn.2d 1, 7, 65 P.3d 657 (2003); State v. Sherman, 59 Wn.
App. 763, 801 P2d 274 (1990).

In this case, the Court of Appeals erroneously held that “A
prosecutor cannot compel a witness to speak to defense counsel because a
witness is under no obligation to talk to anyone outside the court.” Citing to
the Court Qf Appeals opinion in State v. Wilson, 108 Wn. App. 774, 779, 31
P3d 43 (2001) rather than relying on this Court’s opinion which, while
affirming the result from the Court of Appeals, recognized the nece\ssity of
interviewing all relevant witnesses. Wilson, 149 Wn.2d at 7. Certainly, the
prosecutor can seek a material witness warrant or, in this case, provide a
scope and relevance letter, in order to have the state’s witnesses to comply
with state court discovery rules.

The discovery rules “are designed to enhance the search for
truth” and their application by the trial court should “insure a fair trial to all
concerned, neither according to one party an unfair advantage nor placing
the other at a disadvantage.” Boyd, supra at 433, quoting State v. Boehme,
71 Wash.2d 621, 632-33, 430 P.2d 527 (1967). It is in direct contravention

of that principle to allow the state to bring a prosecution involving federal
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agents who are material and necessary to the prosecution but then fails
produce them for interviews, thus placing the defendant at a disadvantage
and unable to mount appropriate constitutional challenges to the state’s case
or provide effective representation in keeping with the foundational
requirements of the Sixth Amendment and the right Due Process.

During the trial court proceedings, the state admitted that
Agent Peay and Burney were state’s witnesses and that they were material
and necessary to the state in proving the charges and establishing probable
cause. Twice the trial court issued orders for depositions without objection
for the state under CrR 4.6 that requires a finding of materiality.

Over 7 months, and 12 hearings, the defense repeatedly
followed the edicts of the state trial court and complied with all state rules.
The trial court found the defense scope and relevance letter to be sufficient.
The state admitted that it was their burden to obtain witness interviews but
did not provide the witnesses for interviews despite the court giving them
almost 45 days and several extensions of time.

In January 2013, the defense even agreed to reset the trial
date from February to March in order to give the state additional time to
produce their witnesses for interviews. However, with the 3.6 hearing less
than a week out, the trial date scheduled to start 4 days later, and the state

admitting that it could not produce their own witnesses for either hearing,
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the court took the appropriate sanction of excising the information from the
affidavit in support of the search warrant that had been provided by the two
agents.

The trial court’s ruling is consistent with the fundamental
principle that state should not have the unfair and impermissible advantage
of using evidence derived from a joint state and federal task force
investigation without having a concomitant obligation to provide the
defense with all relevant discovery from the agents who generated the
vinformation, including intgrviews of those critical stéte’s witnesses, because
it impedes a defendant’s constitutional right to challenge the evidence. See
Burri, supra. |

By allowing the state such an advantage, the court allows the
erosion of the constitutional underpinnings that are in place to insure the
effective assistaﬁce of counsel and compliance with due process. In order to
protect these precious rights, Washington has long recognized the trial court
as the gatekeeper. The monitoring Qf the scope of discovery is squarely
“within the sound discretion of the trial court and will not be disturbed absent
manifest abuse of that discretion”. In this case the trial court worked
diligently and methodically to regulate the discovery process in this case and,

after 7 months justifiably imposed an appropriate sanction.
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II. DID THE COURT OF APPEALS ERR BY
HOLDING THAT THE DOCTRINE OF
SOVEREIGN IMMUNITY RESTRICTED -THE

- TRIAL COURT’S = AUTHORITY AND
PROHIBITED THE STATE FROM COMPELING
THE TESTIMONY OF THE STATE’S
WITNESSES WHEN THE STATE DID NOT
RELY ON THE THEORY OF SOVEREIGN
IMMUNITY IN THEIR BRIEF AND EVEN IF
THE COURT DID NOT ERR BY RELYING ON
AN UNPRESERVED ARGUMENT, DID THE
COURT ERR BY FAILING TO ACCURATELY
RECOUNT THE TRIAL COURT’S RULING
AND IMPROPERLY SHIFTING THE BURDEN
TO THE DEFENDANT?

First, the Court of Appeals ruled that the triél court is without
authority to order federal agents to submit to interviews in state court and,
thus, abused its discreﬁion by finding that the state violated its discovery
obligations under CrR 4.7(c)(1). At the outset, the Petitioner asserts that the
Court of Appeals improperly r¢lied on the doctrine of sovereign immunity
in concluding that the trial court abused its discretion as the state did not
rely upon that argument in its briefing and thus the argument is unpreserved.
See Clark Cnty.v. W. Washington Growth Mgmt. Hearings Review Bd., 177
Wash. 2d 136, 144-45,298 P.3d 704, 708 (2013)( scope of a given appeal is
determined by the notice of appeal, the assignments of error, and the
substantive argumentation of the parties); RAP 5.3(a).

Second, the Court’s opinion incorrectly construes the record
below. Although the trial court ‘initially authorized the issuance of

subpoenas duces tecum and notices of deposition on two occasions without
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objection from the state, the court ultimately ruled that the defense had to

do a scope and relevancy letterl.6 CP at 597. However, once the scope and
relevancy letter was completed, and the trial court found it to be sufficient,
the court directed the state to make their material and necessary witnesses
available and the state explicitly accepted that burden and duty.

Moreover, had the state raised the issue of sovereign
immunity, the defense cou}d have argued that dual cbmpliance with state

and federal law is possible in this case. As stated by the Norris court:

we do not infer preemption here because dual
compliance with state and federal law is
possible in this case. Notwithstanding the
differences in state and federal procedure, the
State is under no legal obligation to prosecute
Norris. See Altria Group, 129 S.Ct. at 543;
State v. Gamble, 168 Wn. 2d 161, 173, 225
P.3d 973 (2010). State prosecutors enjoy
wide discretion in charging decisions and
“may" consider a wide range of factors in
addition to the strength of the State’s case” -
State v. Rowe, Wn.2d 277, 287, 609 P.2d 1348
(1980).

Norris, supra at 77-78.

Here, the record is replete with colloquys between the state and the

8 The Court of Appeals’ opinion stated that Mr. Vance should have sent a scope and
relevancy letter to Agent Peay even though she appeared for her deposition in response to
the subpoena duces tecum and, subsequently, the state provided additional materials and
reports completed by Agent Peay. However, that argument was never raised below and
neither the state, nor Agent Peay, ever requested that the defense file a subsequent scope
and relevance letter to obtain a subsequent interview of her. The court did tell the state to
make their witness available for a follow-up interview based upon the fact that materials
were provided after the first interview. 9 RP 235,
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trial court that if the state is not going to be able to have federal agents, who
are also state’s witness, comply with state discovery laws, then the federal
government should prosecute the case under the applicable federal rules.

In addition, to the extent that the Court of Appeals placed the burden
on Mr. Vance in the discovery process it erred as a matter of iaw. The
Norris court also addressed the issue of shifting the burden to the defense in
the discovery process and held that the “the trial court erred to the extent
that it placed any burden on Norris to show a need for production and failed
to place the burden on the State to show a need for a protective order or to
draft an appi‘opriate protective order”. Id at 78.

Therefore, the state did not raise or brief the issue regarding
sovereign immunity and, if they had, the defense could have responded
similar to the response in Norris and there should be no shifting of burden to
the defense on obtaining pre-trial interviews of state’s witnesses once they
have complied with all state discovery laws and, in this case, even the trial
court found that the defense had complied with the federal regulation and
the state did not object fo that finding at the trial court level and, thus, it was

not preserved for appeal.
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CONCLUSION

For the reasons set out in this motion, this court should accept review

and reverse the decision of the Court of Appeals.
Dated this 9th day of January, 2015.

Respectfully Submitted,

ST

David T. MgDofiald 3446

David cDonald, P.C.

510 SW 3rd Avenue, Suite 400
Portland, OR 97204-2543

(503) 226-0188

Of Attorneys for Darin R. Vance

cvernrW-ThayerPS.
112 W. 11™ Street, Suite 200
Vancouver, WA 98660
360-694-8290

Of Attorneys for Darin R. Vance
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IN THE COURT OF APPEALS OF THE STATE OF WASHINGTON
Zﬂ“l DEC -9 AM0: 30

DIVISION 11
STATE OF WASHINGTON,
Appellant,

V.

DARIN RICHARD VANCE, ' , PUBLISHED OPINION

Re§pondént.

MELNICK, J. — The State appeals thé trial ccsl;rtfs order dismissing with prejudice charges
agaiﬁst Darin Richard Vance based on the7 State’s failure to produce federal agents for interviews.
| Based on é. federal investigation, the Staté searched Vance’s home and charged him with various

child pornography-related offenses. The trial court authorized Vance to subﬁoena federal
investigators for dépositions and subsequently ordered the agents to submit to depésitions. When
-the federal agents failed to comply, the trial court redacted the search warrant to remove alI'
information obtained by the agents. The trial court then retested the search warrant for probable
cause, suppressed all of the evidence obtaineq under the warrant, and dismissed the charges with
prejudice, |
The Stéte argues that the trial court abused its discretion by ﬁndiné that the State violated
discovery rules, because the State had no obligation to produce federal agents not under State
control, and by redacting the information from the warrant. We agfee. We further hold that
because Vance did not comply with applicable federal ;c,tatutes and agency regulations required to
obtain testimony and information from federal é.gents’, the agents were not permitted to testify or

provide information. Therefore, the trial court’s remedy of redacting the agents’ information from



44761-4-11

the search warrant affidavit was an abuse of discretion. We reverse and remand_ to the trial court
to reinstate the charges agaihst Vance,
FACTS
In the course of an undercover online investigation, Federal Bureau of Investigation (FBI)
Special Agent Alfred Burney discovered child pofnography images being received and uploaded .
from an internet pr'o‘tocol (Ip) "address belonging to Vance and Vanc;e’s wife. Immigration and
Customs Enforcement (ICE) Special Agent Julie Peay assisted m the inVcs_tigatioﬁ. FBI Special
Agent Laura Lal;gl;lin provided the V'_ancouver Poiice Departn;ent with the informatioﬁ obtained
through the inVestigatioﬁ. |
On the Basis of _the federal agents’ information, state police officers obtained a search
warrant for Vance’s home. The police executed the warrant in January 2911, and the search of
Vé.nce’s home revealed e§idcnce of child pornography. In April 2011, Vance was arrested in Clark
, Countj}. The State charged him with faree counts of déaling in depictions of a minor engaged in
sexually explicit conduct in the first degree! and seven counts of possession of depictions of a
minor engaged in sexually explicit condu_cf in the first degree,?
| In August 2011, Vance e-mailed the Stafe and requested the bpportunity to interview
Agents Laughlin, Burney, and Peay, The State responded that it did not intend to call the agents '
as witnesses at trial and if Vance still wanted to interview them, he would have to arrange the
interviews himself. Later in thé month? Vance mailed letters to Agents Laughlin, .Burncy, and
Peay réquesting interviews. Responding on behalf of Agent Laughliri, the Department of Justice

(DOJ) directed Vance to 28 C.F.R. §§ 16.21 and 16.22. These sections required Vance to submit

IRCW 9.68A.050.

2RCW 9.68A.070,
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a scope and relevancy letter to obtain testirriony or information from a DOd employee.3 Neither
Agent Burney nor Agent Peay responded to the letters.”
| On June 4, 20_12, Vance moved the court to suppress “any and all eyidence seized and/or
derived from the execution of a search warrant at his residence” and to dismiss the charges with
prejddice. Clerk’s Papers (CP) at 4. Two days later, Vance moved the trial court for an order to
' take the depositions of Agents Peay and Burney. bn August 16, the trial court authorized Vance
to subpoena Agents Burney and Peay for depositions. Vehce served them with bnotices of '
deposition, court orders'authorizing depositions, and subpoenas duces tecum.

vThe United States AttorﬂeY’s Office (USAO) responded on Agent Burney’s behalf, stating
that the FBI is an agency within the United States DOJ and, thus, the preduction of documents and
testimony of Agent Burney could not be compelled by a eubpoena issued by the superior court.
The USAO again directed Vance to 28 CFR. §§ 16.21 and 16.22. The USAO stated that once
Vance provided the required information,.it would review his request.

The Office of the Chief Counsel of the United States Department of Homeland Security
(DHS) responded oh Agent Peay’s behalf. DHS informed Vance that ICE is a component of the
United States Depaﬂment of Homeland Security, and as a DHS employee, Agent Peay was
prohlblted from providing documents or testimony related to mformatlon she acquired while’

working for DHS. DHS directed Vance to 6 C.F.R. §§ 5.44 and 5.45, which require individuals

3 If oral testimony is sought by a demand in any case or matter in which the United
States is not a party, an affidavit, or, if that is not feasible, a statement by the party
seeking the testimony or by his attorney, setting foith a summary of the testimony
sought and its relevance to the proceedlng, must be furnished to the responsible
U.S. Attorney.

28 C.ER. § 1622(c).



44761-4-11

to submit a scope énd relevancy letter regarding the information sought.* DHS also statc.d that
Agc;,nt Peay did not havc_ authority to accept service of subpoenas and that Va‘nceishquld serve the
subpoena on DHS to the attention of a senior attorney. DHS stated that it would review Vance’s
- request after Vance had properly served DHS and submitted a scope and relevanc.y letter. Vance
served the subpoena as requested, but did not submit a scope and relevancy letter despite being
reminded by DHS,

On October 31, Vance moved. the trial court to dismiss the charges against him under CrR
4.7 and CrR 8.3 because the State had failed to abide by the trial court’s order to allow Vance to
take the depositions of Agents Bumey and Peay. In the alternative, Vance mo?ed to excise
statements and information obtained from Agents Bu_rnéy and Peay from the affidavit in support
. of the application for the search warrant. Vance argued that ‘;Agent Burney and Agent Peay are
crucial to thé defense mountiﬁg a non-facial challenge to the war'ranf.” CP at 506.

On November 19, the trial <.:ourt ordered Agents Burney and Peay to submit to depositions.
After Vance served the subpoena on Agent Burney, the USAO again responded that sovereign
immunity deprived the trial court of jurisdiction over the FBI and that tﬁe subpoena cpuld not be
legally' enforced against the FBI or its emﬁloyees. The USAO again directed Vance to the
_applicable CF.R. prgvisions that required Vance to submit a scope and relevancy letter.
On No'vembe_r 29, Agent Peay appeared for a deposition, but she did not bring any

documents as demanded by the subpoena duces tecum. Vance subsequently advised the court that

4 If official information is sought, through testimony or otherwise, by a request or
demand, the party seeking such release or testimony must (except as otherwise
required by federal law or authorized by the Office of the General Counsel) set forth
in writing, and with as much specificity as possible, the nature and relevance of the
official information sought.

6 C.FR. § 5.45(a).
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at the depositidn Agent Peay had stated tha;t she had instructions to not answer certain questions.
‘In contrast, the State told the court that Agent Peay did not refuse to anéwcr‘ any questions.
Subseqﬁcntly, the State provided Vance with 28 pages of Agent Peay’s reports. |

On December 21, the trial court denied Vance’s motion to dismi§§ and ordered Vance to
" submit the subpoena and a scope and relevancy Jetter® to the USAO summarizing the testimony
and materials sought fi'om Agent Burne}.'. The trial court stated that it would determine the
adequacy of the scope and relevanéy'r letter. The trial court also ruled that Vance could renew his
motion to dismiss if Agent Bufney failed to make himself available for an interview and to provide
. the relevant discovery requested within a reasonable time.-

On December 27, Vance cvméilcd the State’s prosecutor to request a follow-up deposition
with Agent Peay. On January 4, 2013, Vance sent the USAO a scope and relevancy letter regarding
. an interview with Agent Burney. The USAOQ responded a coupl_e of weeks later and advised Vance
that he failed to comply with the requirements .of 28 C.F.R. § 16.22(c) and (d). The USAO again
directed Vance to submit a relevancy letter in acc'ordance with the C.F.R. and stated that his request
would be timely addressed. |

A fcw days later, Vance_ renewed his motion to dismiss or, in the alternative, to éxcise
information obtained from AgcntsyBu'_rney' and Peéy from the search warrant affidavit. A new
prosecutor took over the case, and the trial court orally ordered the State to attempt to arrange

interviews or depositions one last time.®

* 5 The superior 'court stated that Vance need only submit a “broad scope and relevancy, and if they
get too nitpicky on it, I am going to be limiting them and maybe gutting your case.” V RP at 112.

6 The trial court stated that “this whole scope and relevancy thing I find a little bit offensive.” 1X
RP at 233. The court added that “I’d love to talk to [Agents Burney[’s] and Peay’s] supervisor
and say, ‘Don’t come to state court unless you’re going to participate like our other police agencies
do.”” IX RP at 259, ' ' ~
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On February 25, the Stafe represented that it had communicatéd with an attorney from the
USAO who would work with the State to schedule interviews with Agents Burney and Peay. The
trial court gave the State until March 1 to schedule interview dates, stating that if none had been
scheduled by then, the court wouid grant Vance’s m;)tion to strike from the search warrant affidavit
all the information Agents Burhey and Peay provided. - The.State was unable té arrange the
interviews by the couﬁ’s deadliﬁe, and the trial court granted Vance’s motion to strike. The trial
court stated that due to Agent Burney’s and Peay’s repeated failure to comply \;vith the court’s -
directi\./es and the State’s failure to make discovery ava.ilable.to the defense under CrR 4,7(c)(1),
the appropriate rc;mcdy was to strike all information Agent Burney and Peay proﬁded from the
search warrant affidayit.
Pursuant to its order, the trial court ordered specified lines redacted from the search warrant |
- affidavit, After redaction, probable cause no longer existed. Tile trial court then suppreésed all
the evidence seized and derived from the execution of the search wa.r'rant.v The trial court ruled
that Vance had “Becn substantially and materially prejudiced” by the State’s failure to fimc}y
~ provide the requested discovery, which affected Vancg:fs “constitutional right-to fully challenge
the legality of the mar;ner in which the evidence was acquired.” CP at 721. The trial court ordered
* that the case against Vance be aismisséd with prej udice.” The State ap}ﬁ_eals. :
ANALYSIS
L. | STATE’S CrR 4.7 OBLIGATION Is FOR EVIDENCE IN ITS POSSESSION AND CONTROL
The State argues the trial court abused its discretion by striking portions of the affidavit

and dismissing the charges against Vance with prejudice. Vance argues that the State failed to

7 The trial court further commented that the “State ought to g6 to the feds and say, You created
this problem by not participating, you want it prosecuted, you do it. And not even seek an appeal
on this,” XIII RP at 362.
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preserve the issue, and even if it did, the trial court did not abuse its discretion by striking the
agents’ information in light of their noncompliance with court orders. We agfe_,e with the Staté and
reverse the trial court.
Discovery decisions based on CrR 4.7 are with'in the trial court’s souﬁd discretion. State
v. Hutchinson, 135 Wn.2d 863, 882, 959 P.2d 1061 (1998). A trial court abuges its discretion when
it makes decisions based on untenable grounds or for unténable reasoﬁs. State v. Foxhoven, 161
Wn.2d 168, 174, 163 P.3d 786 (2007) (qubting State v. Thang, 145 Wn.Zd 630, 642,41 P.3d 1159
2002)) | |
Where‘a party fails to comply with an applicable discovery rule or a trial court order
pﬁrsuant to an appliéable discovery rule, the trial court “may order such party to pgrmit the
discovery of material and information not previously disclosebd, grant a continﬁanbe, dismiss the
action or enter such other order as it deems just under the circumstances.” CrR 4.7(h)(7)(D).
Exclusion or suppression of evideﬁce or dismissal for a discovery violation is an extfaofdinary
remedy and should be applied narrowly. Hutchinso;i, 135 Wn.2d at 882; State v. Smith, 67 Wn.
App. 847, 852, 841 P.2d 65 (1992).
CrR 4.7(a)(1)(i) mandates that the State disclose “material and information within the
prosecuting attorney’s possession or control,” including “the names and addresses of persons’
| whom the ﬁrosec_uting attorney intends to call as witnesscs at the hearing or trial, together with any
written or récorded statements and the substance of any oral statements of such witnesses.”
Additionally, under CrR 4.7(c)(1), the State must “disclose any relevant material and information
regarding: (1) Specified searches and seiz.ures.” A“The prosecutor’s general discovery obligation is
limited . . . ‘to material and info;rnation within the knowledge, possession or control of members

of the prosecuting attorney’s staff,” State v. Blackwell, 120 Wn.2d 822, 826, 845 P.2d 1017 (1993)
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(quoting CiR 4.7(a)(4)). A prosecutor cannot compel a witness to speak to defense couﬂsel
because a witness is under no obliga{tion to talk to anyone outside .the court. State v. Wilson, 108
Wn. App. 774, 779, 31 P.3d 43 (2001).

Here, Vancc argues Age?nt Burney and Agent Peay were the State’s witnesses and thus, the
State had the obligation to produce them for interviews. We disagree. Vance wanted to interview
'Agents Burney and Peay to obtain information abouf their investigation and to determine if any
suppression issues existed. The State has the burden to provide only “material and information”
regarding “searches and seizures.” CrR 4.7(c)(1). The State provideci Vance with “material and
information” about the search and seizure, including details about how the federal agents
conducted their investigation aﬁd what they found. There is no evidence that the agents were under
the State’s possession and control or that the State could compel the agents to submit to interviews.
Therefore, we hold that the trial court abused its discretion ny finding tﬁe State violated CtR

4.7(c)(1) and by striking the agents’ statements from the search warrant affidavit,

I STATE TRIAL COURT IS WITHOUT AUTHORITY TO ORDER FEDERAL AGENTS TO SUBMIT TO
INTERVIEWS IN STATE COURT

cher'al agencies are authorized by 5 U.S.C, § 301 to create regulations governing the
conditions and procedures under which their employees may testify concerning their work. United
States v. Soriano-Jarquin, 492 F.3d 495, 504 (4th Cir, 20075 (citing United State.f ex rel. Touhy v,
Ragen, 340 U.S. 462, 468, 71 S. Ct, 416, 95 L. Ed. 417 (1951)). 5 U.S.C. § 301 provides:

The head of an Executive department or military. department may prescribe
regulations for the government of his department, the conduct of its employees, the
distribution and performance of its business, and the custody, use, and preservation
of its records, papers, and property. This section does not authorize withholding
information from the public or limiting the availability of records to the public.
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Often called “Touhy regulations,” procédures for subpognaing employees of government
égeﬁcies are contained in the Code of Federal Regulations (CFR). The Touhy regulations, and not
a state court’s order, control federal agents Agent Burney and Agent Peay.

" A, DEPARTMENT OF JUSTICE EMPLOYEES

The a.pplicable DOJ regulations are found in 28 C.F.R. §§‘\ 16.21 and 16.22. Section

16.22(a) provides: |

In any federal or state case or matter in which the United States is not a party, no
employee . . . of the Department of Justice shall, in response to a demand, produce
any material contained in the files of the Department, or disclose any information
relating to or based upon material contained in the files of the Department, or
disclose any information or produce any material acquired as part of the
performance of that person's official duties or because of that person's official status
without prior approval of the proper Department official.

Under § 16.22, Vance was requi;ed to submit a “sc.:ope and relevancy” letter summarizing the
information ﬁe sought and explaining its relevance to the proceeding.® |

The United States Supreme Court has established that these regulatory requirements are
valid in Touhy, 340 U.S. at 468, which upheld the validity of a predecessor to 28 C.F.R. § 16.22(a).
In re Boeh, 25 F.3d 761 (9th Cir. 1994). Additionally, the DOJ regulations at issue are authérized
by tﬁe plain language of 5 U.S.C § 301. Boeh, 25 F.3d at 763-64. Sections 16.21 and 16.22
pfescribe the conduct of employees, the performance of the agenC}."s business, and the use of its

records. Smi(h v. Cromer, 1'59 F.3d 875, 878 (4th Cir. 1998).

8 A defendant whose “scope and relevancy” letter is rejected has recourse under the federal
Administrative Procedure Act. United States v. Williams, 170 F.3d 431, 434 (4th Cir.), cert,
denied, 525 U.S. 854, 120 S. Ct. 135, 145 L. Ed. 2d 115 (1999); Edwards v. U.S. Dep't of Justice,
43 F.3d 312, 317 (7th Cir. 1994). -
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The regulations relied on by the DOJ and Agent Burney are “‘validly bpromulgated and
| [have] the force of law.>” Fed. Bureau of Investigation v. Superior Court, 507 F. Supp. 2d 1082,
1093 (N.D. Cal. 2007) (quoting Swett v. Schenk, 792 F.éd 1447, 1451 (9th Cir, 1986)). Agent
Burney is a subqrdinatc DOJ employee who is bound by‘.the DOJ’s Touhy regulations. Wif:hou’g
the prior approval of the proper DOJ official, Agent Burney was not permitted to submit to the
state court process. 28 C.F.R. § 16.2'2(a).v Because Vance did not comply with the applicable CFR,b
a valid regulation forbade Agent Burney from complying with Vance’s discovery requests, and
the state court had no auﬁhority to compel Agent Burney to do so. Cromer, 159 F.3d at 878.

B.. DEPARTMEN”I.‘ OF HOMELAND SECURITY AGENTS

The applicablé DHS regulations afe found in 6 C.F.R. §§ 5.44 and 5.45. Sectilori 5.45(a)
provides: |

If. official information is souéht, through testimony or otherwise, by a request-or

demand, the party seeking such release or testimony must (except as otherwise

required by federal law or authorized by the Office of the General Counsel) set forth

in writing, and with as much specificity as possible, the nature and relevance of the
official information sought. ' ' '

Similar to thé DOJ regulations, the DHS’s regulations prescribe how to obtain the testimony of
employées or their rédords. Soriahb-.]arquin, 492 F.3d at 504. These ;'egulétions are valid under
Touhy. Soriano-Jarquin, 492 F.3d at 504. Agent Peay is a subordinate DHS employee and is
bound by the DHS ‘Touhy regulations. Without prior approval of the proper DHS official, Agent
Peay was not permitted to submit to the state court process. 6 C.F.R. § 5.45(a). A valid regulationv
prohibited Agent Peay from submitting to a deposition or: pfoviding information, and the state
court had no authority to order her otherwise.

This case is distinguishable frém tﬁe Ninth Circuit’s 2-1 decision in Unifed States v.

Bahamonde, 445 F.3d 1225 (9th Cir. 2006). There, the defendant alleged a Fifth Amendment

10
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violation despite his noncompliance w1th the regulations. He argued that the regulations created a
disc'overy imbalance in favor of the government. Bahamonde, 445 F.3d at 1230-31. The Ninth
Circuit agreed with the defendant. Bahamoﬁde, 445 F.3d at 1230-31. However, there are material
factual differcncés between Bahamonde and the present case. In Bahamonde, the defendant sought:
thc‘testimony of an agent who “attended the entire trial, sat next to the prosecutor at the
prosecutor’s table, assistcd him throughout, and was listed on the government’s witness list.,” 445
F.3d at 1228, Here, Vance wanted to interview Agent Peay to ask about her investigation and
determine if there were any suppression issues. But Agent Peay has not provided ény information
that the State did not also share with Vance, and accordingly the discovery imbalance that the
Bahafnonde court relied upon is absent here. | |
Vance argues that Agent Peay, by submitting to a deposition, waived the requirement to
submit a scope and felevancy letter. But while Agent f’eay submitted to an interview without the
requisite scope and relévancy létter, she did not answer.all of Vance’s questions and did not
initially provide all the records Vance réquested. Agent Peay’s action had no bearing on the
applicé,bility of DHS.’s Touhy regulations, and Vance was required to comply with 6 CF.R. §
5.45(a) if he wanted a second interview with AgentI.’veay. Soriano-Jarquin, 492.F.3d at 504.
Vance failed to do so, because he never submitted a scopc;, and relevancy letter. Therefdre, the
trial court had no aufhori,ty to compe} Agent Peay to submit to a second interview.

C. - FEDERAL SOVEREIGN IMMUNITY DEPRIVES THE STATE COURT OF JURISDICTION
To ENFORCE THE SUBPOENAS AND COURT ORDERS ON FEDERAL AGENTS

An action seeking specific relief against a federal 6fﬁcial, acting within the scope of his
. delegated authority, is an action against the United States, subject to the governmental privilege of
sovereign immunity. Boron Oil Co. v. Downie, 873 F.2d 67, 69 (4th Cir. 1989). An action against

the United States is defined broadly “as any action seeking a judgment that would . . . restrain the

11
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~ Government from acting or compel it to act.” Fed, .Bureau of Investigation, 507 F. Supp. 2d at
1094 (ihternal quotation marks omitted). Where an agency has not waived its immunity to suit,
the state court lacks jurisdiction to proceed against a federal employee acting pursuant to agency
dire'ction.' Cromer, 159 F.3'd at 879 (citing Boron Qil, 873 F.2d at 69). “Congress has not expressly
waived sovereign ifnmunity in cases in which state courts seek to compel government employees
to s111bmit to subpoenas or.court‘orders.” Fed. Bureau of Investigation, A507 F. Supp. 2d at 1094,
Thus, av state court lacks jurisdiction to.compel a federal employee to téstify in a state court action
to which the United States is not a party, éoncerning information acquired dufing the course of his
or her official duties. Cromer, 159 F.3d ét 879 (citing Boroln "Oil, 873 F.2d at 69-71); seé also
State v. Ypude; 174 Wn. App. 873, 882, 301 P.3d 479 (2013) (“A state court cannot enforce a state
"subpoena issued to an agent of the Federal Bureau of Investigation.”). |
Here, the trial court attemptcd to compei Agent Burney and Agent Peay to submit to
depositions and to provide Vance with iﬁformation regarding th;ir_ investigations. Under the
doctrine of sévereign immunity, the state trial court.lackc.d jurisdiction to subpoena the federal
agents or to order them to submit to depositions and to provide information.
Other federal courts that have addressed this issue are in accord. See, e.g., In re Elko
County Grand Jury, 109 F.3d 554 (9th Cir, 1997) (state court .lacked jurisdiction to compel a forest
sﬁrvice employee to appear and testify before grand jury in contravention of USDA regulations),
Horuston Bus. Jourﬂal, Inc. v. Office of Cémptroller,of Currency, 86 F.3d 1208 (D.C. Cir. 1996)
-(state éourt lacked jurisdiction to compel production of records from comptroller g'eneral when
productioh- was in violation of agency regulations); Edward& v. United States I.Dep"t of Justice, 43
F.3d 312 (7th Cir. 1994) (state court had no authority to compel discovery of FBI surveillance

‘tapes after Justice Department denied production pursuant to 28 C.F.R. § 16.26(b)(5)); /n re Boeh,

12
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25 F.3d 761 (FBI agent cannot be held in contempt for refuéing to testify absent permission of the

justice Department, pursuant to 28 C.F.R. § 16.22(a)); Louisiana v. Sparks, 978 F.2d 226 (5th Cir.

1992) (state court subi)oena issued to federal parole officer quashed on sovereign immunity

' gfounds). Thus, we hold that the trial court lacked jurisdiction to issue subpoenas and coﬁrt orders
compelling federal Agents Peay and Burney to appear, provide testimony, and disclose records.

Based on thé foregoing, the trial court abused its discrétion by ﬁﬁding that the State violated

its diséovery obligations under CrR 4.7(c)(1), and by issuing subpoenas and orders to compel

- federal Agents Bﬁrney and Peay to appear é.nd testify. Because the 'trial court abused its discretion,

we reverse the dismissal and remand to the trial court with instructions to reinstate the charges

febnid T

Melnick, J. o |

against Vance.

We concur:

..-Tghansoz,‘c.iﬁ “—" | 9‘—
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